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  O P I  N I  O N

    Godda r d,  P. J .  

I n  t hi s  r e a l  e s t a t e  c ont r a c t  di s put e  ove r  t he  r e t ur n of

t he  Buye r ’ s  e a r ne s t  mone y,  J on H.  Ta t e ,  Buye r  of  r e a l  pr ope r t y,

a ppe a l s  t he  Monr oe  Cha nc e r y Cour t ’ s  de c i s i on t o  gr a nt  s umma r y

j udgme nt  i n  hi s  f a vor  f or  onl y $10, 000  pl us  pr e j udgme nt  i nt e r e s t

a s  t o  e a r ne s t  mone y t ha t  he  pa i d t o  t he  Se l l e r ,  Ke nne t h Ma s hbur n.  
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The  Buye r  i ns i s t s  on a ppe a l  t ha t  t he  Tr i a l  Cour t  e r r e d

i n not  f i ndi ng t ha t  he  s houl d r e c e i ve  a  t ot a l  a wa r d of  $20, 000

pl us  pr e j udgme nt  i nt e r e s t ,  c ons i s t i ng of  t he  $10, 000 e a r ne s t

mone y pa i d i nc i de nt  t o  t he  or i gi na l  c ont r a c t  a nd a n a ddi t i ona l

$10, 000 pa i d i n  c ons i de r a t i on f or  a  modi f i c a t i on of  t he  or i gi na l

c ont r a c t .   Addi t i ona l l y,  t he  Buye r  i ns i s t s  t ha t  t he  Tr i a l  Cour t

e r r e d on pr oc e dur a l  gr ounds  by a l l owi ng t he  Se l l e r  t o  f i l e  a n

a f f i da vi t  a f t e r  or i gi na l l y  gr a nt i ng t he  s umma r y j udgme nt  a nd i n

r e c ons i de r i ng t he  s umma r y j udgme nt .

On De c e mbe r ,  16,  1992,  J on H.  Ta t e ,  Buye r ,  a nd Ke nne t h

Ma s hbur n,  Se l l e r ,  e nt e r e d i nt o a  r e a l  e s t a t e  c ont r a c t  f or  t he

s a l e  of  pr ope r t y i n  Monr oe  Count y f or  $600, 000 t o  be  c l os e d on

Ma r c h 1,  1993.   Pur s ua nt  t o  t he  c ont r a c t ,  t he  Buye r  wa s  r e qui r e d

t o pa y t he  Se l l e r  $10, 000 i n  e a r ne s t  mone y.  The  c ont r a c t  pr ovi de d

i n pe r t i ne nt  pa r t :

THAT I N CONSI DERATI ON of  t he  pa yme nt  by Buye r  t o  Se l l e r
of  t he  s um of  TEN THOUSAND ( $10, 000. 00)  DOLLARS,  t o  be
he l d i n  e s c r ow by t he  Br oke r  f or  t hi s  t r a ns a c t i on,  a s
e a r ne s t  mone y a nd a s  pa r t  of  t he  pur c ha s e  pr i c e ,  t he
r e c e i pt  of  whi c h i s  he r e by a c knowl e dge d,  Se l l e r  a gr e e s
t o s e l l  a nd Buye r  a gr e e s  t o  buy t he  f ol l owi ng de s c r i be d
pr ope r t y:

.  .  .

12.   OTHER CONDI TI ONS:

Sa l e  a nd c l os i ng a r e  s ubj e c t  t o  t he  f ol l owi ng:

.  .  .  

F.   Buye r  s ha l l  f ur ni s h Se l l e r ,  a t  Buye r ’ s  e xpe ns e  t o
be  pa i d a t  c l os i ng,  a  Le ve l  1  Envi r onme nt a l  Sur ve y of
t he  r e s i de nt i a l  pr e mi s e s .   Shoul d s uc h Le ve l  1
Envi r onme nt a l  Sur ve y i ndi c a t e  t he  pr e s e nc e  of  a ny
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ha z a r dous  s ubs t a nc e s  or  de pos i t s  of  c he mi c a l s  or  ot he r
t oxi c  ma t e r i a l  whi c h mi ght  r e s ul t  i n r e qui r e d s i t e
r e me di a t i on i n  a c c or da nc e  wi t h s t a t e  a nd f e de r a l  l a w,
Se l l e r  s ha l l  t a ke  s uc h a c t i on,  pr i or  t o c l os i ng,  a s  ma y
be  ne c e s s a r y t o  r e s t or e  t he  r e s i de nt i a l  pr e mi s e s  t o
a c c e pt a bl e  e nvi r onme nt a l  s t a nda r ds .

.  .  .

I .   Buye r  be i ng a bl e  t o  obt a i n a  Fi r s t  Mor t ga ge  l oa n,
on f a vor a bl e  t e r ms  t o  Buye r ,  i n  t he  a mount  of  Four
Hundr e d Thous a nd( $400, 000. 00)  f r om Sout he r n Uni t e d Ba nk
of  Mc Mi nn Count y or  ot he r  ba nk s e l e c t e d by Buye r .

13.   I f  a ny of  t he  c ondi t i ons  of  pa r a gr a ph 12.  a bove  or
a ny pa r t  of  t hi s  Agr e e me nt  c a nnot  be  c ompl e t e d t o  t he
s a t i s f a c t i on of  t he  Buye r ,  t he n t he  Buye r  ma y,  a t  hi s
s ol e  di s c r e t i on,  be  r e f unde d t he  e a r ne s t  mone y de pos i t
a nd no c ont r a c t  wi l l  e xi s t .

As  of  Ma r c h 1,  1993,  t he  or i gi na l  c l os i ng da t e ,  t he

s a l e  ha d ye t  t o  oc c ur .   The r e f or e ,  on Apr i l  30,  1993,  t he  Buye r

a nd t he  Se l l e r  e nt e r e d i nt o a  Modi f i c a t i on Agr e e me nt  i n  whi c h t he

Buye r  wa s  r e qui r e d t o  pa y a n a ddi t i ona l  $10, 000 i n  e a r ne s t  mone y,

a nd t he  c l os i ng da t e  woul d be  e xt e nde d t o  Ma y 28,  1993.   The

Modi f i c a t i on Agr e e me nt  pr ovi de d i n  pe r t i ne nt  pa r t ,  a s  f ol l ows :

RESOLVED,  t ha t  i n  c ons i de r a t i on of  t he  pa yme nt  of  Te n
Thous a nd ( $10, 000. 00)  Dol l a r s  t o  Se l l e r ,  d i r e c t  a nd not
t hr ough hi s  Age nt ,  Se l l e r  a gr e e s  t o  r e i ns t a t e  t he
e xpi r e d Cont r a c t  a nd bot h Buye r  a nd Se l l e r  a gr e e  t o  t he
f ol l owi ng a ddi t i ona l  c ondi t i ons  t ha t  modi f y t he
Cont r a c t :

1 .   I ni t i a l  e a r ne s t  mone y pa i d a t  e xe c ut i on of  t he
Cont r a c t  i s  not  r e f unda bl e  t o  Buye r  i n  t he  e ve nt  Buye r
f a i l s  t o  c l os e  on t he  Cont r a c t ,  unl e s s  due  t o
e nvi r onme nt a l  pr obl e ms  t ha t  Se l l e r  i s  una bl e  or
unwi l l i ng t o r e me di a t e .   Sa i d e a r ne s t  mone y wi l l  be
a ppl i e d t o  t he  Pur c ha s e  Pr i c e  i f  Buye r  c l os e s  on
Cont r a c t .

2 .   Addi t i ona l  pa yme nt  of  Te n Thous a nd ( $10, 000. 00)
Dol l a r s  pa i d by Buye r  di r e c t l y  t o  Se l l e r  i s  not
r e f unda bl e  f or  a ny r e a s on e xc e pt  i f  e nvi r onme nt a l
pr obl e ms  c a nnot  or  wi l l  not  be  r e me di a t e d by Se l l e r .  
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Sa i d r e i ns t a t e me nt  f e e  s ha l l  be  a ppl i e d t o  Pur c ha s e
Pr i c e  i f  Buye r  c l os e s  on Cont r a c t .

3 .   Buye r  wi l l  e nga ge  e nvi r onme nt a l  e ngi ne e r  t o
c ompl e t e  a na l ys i s  t o  s a t i s f y l e ndi ng i ns t i t ut i on t he
s i t e  i s  e nvi r onme nt a l l y s a f e .   The  c os t s  of  t he
e nvi r onme nt a l  a na l ys i s  s ha l l  be  bor n by Buye r .   

4 .   Cl os i ng wi l l  oc c ur  on Ma y 28,  1993.   I n  t he  e ve nt
t he  e nvi r onme nt a l  a na l ys i s  or  r e me di a t i on i s  not
c ompl e t e d by t hi s  da t e ,  t he  Le ndi ng I ns t i t ut i on,  Fi r s t
Na t i ona l  Ba nk of  Knoxvi l l e ,  wi l l  c r e a t e  a n e s c r ow f und
t o hol d a l l  f unds  br ought  t o  Cl os i ng.   Di s bur s e me nt  of
t he s e  f unds  wi l l  oc c ur  whe n t he  e nvi r onme nt a l  a na l ys i s
i s  c ompl e t e  a nd no s i t e  r e me di a t i on i s  r e qui r e d.   I f
r e me di a t i on i s  r e qui r e d,  a de qua t e  f unds  wi l l  be
r e t a i ne d by e s c r ow a ge nt  a nd di s bur s e d whe n r e me di a t i on
i s  c ompl e t e .

On J une  14,  1993,  I nt e r na t i ona l  Wa s t e  Ma na ge me nt

Sys t e ms  c ompl e t e d a  Pha s e  I  Envi r onme nt a l  Si t e  Eva l ua t i on of  t he

pr ope r t y whi c h wa r ne d of  a  pot e nt i a l  ha z a r dous  s ubs t a nc e  on t he

pr ope r t y whi c h ha d be e n s t or e d on a dj a c e nt  pr ope r t y.   The  Buye r

wa s  s ubs e que nt l y  de ni e d a  mor t ga ge  l oa n on t he  pr ope r t y by Fi r s t

Na t i ona l  Ba nk of  Knoxvi l l e ,  a nd t he r e f or e  t he  c ont r a c t  f a i l e d t o

c l os e .   On Augus t ,  27,  1993,  t he  Buye r  a l l e ge d t ha t  he  ha d

s a t i s f i e d a l l  of  hi s  dut i e s  unde r  t he  c ont r a c t  a nd de ma nde d f r om

t he  Se l l e r  a  r e t ur n of  t he  $20, 000 i n  e a r ne s t  mone y.   The  Se l l e r

r e f us e d a nd t he  Buye r  f i l e d s ui t  on J a nua r y 24,  1995,  de ma ndi ng a

r e t ur n of  t he  e a r ne s t  mone y.

Af t e r  t he  Se l l e r  f i l e d hi s  a ns we r  t o t he  c ompl a i nt ,  t he

Buye r  f i l e d a  mot i on f or  s umma r y j udgme nt  on J ul y 26,  1995,

s uppor t e d by hi s  own a f f i da vi t  a nd a n a f f i da vi t  of  a  l oa n of f i c e r

f r om Fi r s t  Na t i ona l  Ba nk of  Knoxvi l l e .   The  Tr i a l  Cour t  gr a nt e d

t he  Buye r ’ s  mot i on f or  s umma r y j udgme nt  on Oc t obe r  3 ,  1995,  a nd
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a wa r de d hi m $20, 000 pl us  pr e j udgme nt  i nt e r e s t .   Pr i or  t o  t he

e nt r y of  a n or de r ,  t he  Se l l e r  f i l e d a  mot i on t o  r e c ons i de r  on

Oc t obe r  19,  1995,  a l ong wi t h a  s uppor t i ng a f f i da vi t  on Nove mbe r

27,  1995.   The r e  i s  no i ndi c a t i on i n  t he  r e c or d t ha t  t he  Buye r

ma de  a ny obj e c t i on t o  t he  Se l l e r ’ s  f i l i ng of  t he  a ddi t i ona l

a f f i da vi t  a t  t ha t  t i me .   The  Tr i a l  Cour t  r e he a r d t he  mot i on f or

s umma r y j udgme nt  a nd a l t e r e d t he  or i gi na l  r ul i ng,  a nd he l d i n  t he

Buye r ’ s  f a vor  f or  $10, 000 pl us  pr e j udgme nt  i nt e r e s t .   The  Buye r

a ppe a l s  t he  f i na l  or de r .

The  Buye r ’ s  f i r s t  i s s ue  on a ppe a l  i s  t ha t  t he  Tr i a l

Cour t  e r r e d by c ons i de r i ng t he  Se l l e r ’ s  a f f i da vi t  f i l e d on

Nove mbe r  27,  1995,  i n  s uppor t  of  t he  Se l l e r ’ s  Oc t obe r  19,  1995,

mot i on t o r e c ons i de r .   I n t hi s  a ddi t i ona l  a f f i da vi t ,  t he  Se l l e r

ma de  a ddi t i ona l  a l l e ga t i ons  t ha t  he  di d not  ma ke  i n  t he  or i gi na l

a f f i da vi t  he  f i l e d i n  r e s pons e  t o  t he  mot i on f or  s umma r y

j udgme nt .   Thi s  l a t e r  a f f i da vi t  wa s  f i l e d ne a r l y t wo mont hs  a f t e r

t he  or i gi na l  s umma r y j udgme nt  he a r i ng.   The  Buye r  r e l i e s  on

Te nne s s e e  Rul e s  of  Ci vi l  Pr oc e dur e  6. 04( 2)  whi c h s t a t e s ,  

Whe n a  mot i on i s  s uppor t e d by a f f i da vi t ,  t he  a f f i da vi t
s ha l l  be  s e r ve d wi t h t he  mot i on;  a nd,  e xc e pt  a s
ot he r wi s e  pr ovi de d i n  Rul e  59. 02,  oppos i ng a f f i da vi t s
ma y be  s e r ve d not  l a t e r  t ha n one  ( 1)  da y be f or e  t he
he a r i ng,  unl e s s  t he  c our t  pe r mi t s  t he m t o be  s e r ve d at
s ome  ot he r  t i me .  ( Empha s i s  a dde d. )

The  Se l l e r  i ns i s t s  t ha t  t he  Tr i a l  Cour t  wa s  we l l  wi t hi n

i t s  di s c r e t i on t o  c ons i de r  a n a ddi t i ona l  a f f i da vi t  a nd r e l i e s  on

t he  pr e vi ous l y e mpha s i z e d l a ngua ge  a nd Te nne s s e e  Rul e s  of  Ci vi l

Pr oc e dur e  56. 05 whi c h s t a t e s  “ [ t ] he  c our t  ma y pe r mi t  a f f i da vi t s
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t o be  s uppl e me nt e d or  oppos e d by de pos i t i ons ,  a ns we r s  t o

i nt e r r oga t or i e s ,  or  f ur t he r  a f f i da vi t s . ”   We  a gr e e  a nd c onc l ude

t ha t  i t  wa s  wi t hi n t he  di s c r e t i on of  t he  Tr i a l  Cour t  t o c ons i de r

t he  Se l l e r ’ s  a ddi t i ona l  a f f i da vi t s  i n  hi s  mot i on t o r e c ons i de r

t he  mot i on f or  s umma r y j udgme nt .

The  Buye r ’ s  s e c ond i s s ue  on a ppe a l  i s  t ha t  t he r e  a r e  no

ge nui ne  i s s ue s  of  ma t e r i a l  f a c t  a nd t ha t  he  s houl d ha ve  r e c e i ve d

a n a wa r d of  $20, 000 pl us  i nt e r e s t  a s  a  ma t t e r  of  l a w t o a c c ount

f or  t he  t wo c he c ks  he  ga ve  t he  Se l l e r  a s  e a r ne s t  mone y.

The  Se l l e r  c l a i ms  t ha t  he  doe s  not  owe  t he  Buye r  a  

f ul l  r e f und of  t he  e a r ne s t  mone y be c a us e  t he  c ont r a c t  wa s

br e a c he d by t he  Buye r ,  not  hi m.   He  a l t e r na t i ve l y a r gue s  t ha t ,  a t

mos t ,  he  owe s  t he  Buye r  onl y $10, 000 s i nc e  he ,  a s  Se l l e r ,  ha d

onl y r e c e i ve d one  of  t he  $10, 000 c he c ks .   He  a l l e ge s  t ha t  t he

f i r s t  $10, 000 pa yme nt  wa s  gi ve n t o  Bi l l  Ec c l e s ,  who he  i ns i s t s

wa s  t he  Buye r ' s  a ge nt .   The  Buye r  de ni e s  t ha t  Mr .  Ec c l e s  wa s  hi s

a ge nt .   Si nc e  t hi s  i s  a  s umma r y j udgme nt ,  i f  a  ge nui ne  i s s ue  of

ma t e r i a l  f a c t  i s  f ound,  t he  c a s e  mus t  be  r e ma nde d f or  f ur t he r

f a c t  f i ndi ng.   “ Ac c or di ng t o  Rul e  56. 03,  s umma r y j udgme nt  i s  t o

be  gr a nt e d i f  t he  ‘ pl e a di ngs ,  de pos i t i ons ,  a ns we r s  t o

i nt e r r oga t or i e s ,  a nd a dmi s s i ons  on f i l e ,  t oge t he r  wi t h t he

a f f i da vi t s ,  i f  a ny,  s how t ha t  t he r e  i s  no ge nui ne  i s s ue  a s  t o  a ny

ma t e r i a l  f a c t  a nd t ha t  t he  movi ng pa r t y  i s  e nt i t l e d t o  a  j udgme nt

a s  a  ma t t e r  of  l a w. ’ ”   Byr d v.  Ha l l ,  847 S. W. 2d 208 ( Te nn. 1993) .  

A r e vi e w of  t he  a f f i da vi t s  i n  t he  r e c or d s how t ha t  t he r e  i s  a
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ge nui ne  i s s ue  of  ma t e r i a l  f a c t  a s  t o  whe t he r  Mr .  Ec c l e s  wa s  t he

Buye r ' s  or  t he  Se l l e r ’ s  a ge nt .   Thi s  f a c t  i s  ma t e r i a l  s i nc e  i t

c a nnot  be  de t e r mi ne d whe t he r  t he  Buye r  e ve r  pa i d t he  Se l l e r  t he

or i gi na l  e a r ne s t  mone y unl e s s  i t  i s  f i r s t  de t e r mi ne d whos e  a ge nt

Mr .  Ec c l e s  wa s .

The  Buye r  a r gue s  t ha t  t he  i s s ue  of  whos e  a ge nt  Mr .

Ec c l e s  wa s  i s  not  a n i s s ue  of  f a c t  s i nc e  a s  a  ma t t e r  of  l a w,  Mr .

Ec c l e s  wa s  t he  Se l l e r ’ s  a ge nt .   The  Buye r  r e l i e s  on t he  l a ngua ge

i n Love da y v.  Ba r ne s ,  909 S. W. 2d 448 ( Te nn. App. 1995) ,  quot i ng

f r om 3 Am. J ur . 2d §278,  whi c h s t a t e s :

Pa yme nt  ma de  t o  a n a ge nt  ha vi ng a ut hor i t y  t o  r e c e i ve  or
c ol l e c t  pa yme nt  i s  e qui va l e nt  t o  pa yme nt  t o  t he
pr i nc i pa l  hi ms e l f ;  s uc h pa yme nt  i s  c ompl e t e  whe n t he
mone y i s  de l i ve r e d i nt o t he  a ge nt ’ s  ha nds ,  a nd i s  a
di s c ha r ge  of  t he  i nde bt e dne s s  owi ng t o  t he  pr i nc i pa l ,
e ve n t hough t he  a ge nt  mi s a ppr opr i a t e s  t he  mone y,  or
f a i l s  t o  t ur n i t  ove r  t o t he  pr i nc i pa l .   Thi s  i s  t r ue ,
whe t he r  t he  a ge nt  ha s  t he  e xpr e s s  a ut hor i t y  t o  c ol l e c t ,
whe t he r  hi s  a ut hor i t y i s  i mpl i e d,  i s  i nc i de nt a l  t o t he
a ge nc y t r a ns a c t i on,  or  whe t he r  i t  a r i s e s  f r om t he  f a c t
t ha t  t he  pr i nc i pa l  ha s  he l d t he  a ge nt  out  a s  ha vi ng
a ppa r e nt  a ut hor i t y  t o  c ol l e c t  a nd t he  de bt or  ha s  r e l i e d
upon s uc h a ppe a r a nc e  of  a ut hor i t y .

I t  i s  not  c l e a r  f r om t he  r e c or d whe t he r  Mr .  Ec c l e s  ha d a ny

a ut hor i t y ,  e xpr e s s  or  i mpl i e d,  t o  s e r ve  a s  t he  Se l l e r ’ s  a ge nt .  

The r e f or e ,  Love da y v.  Ba r ne s  i s  not  c ont r ol l i ng i n t hi s  c a s e .   

We  c onc l ude  t ha t  t he  i s s ue  of  whos e  a ge nt  Mr .  Ec c l e s  wa s  i s  a

ge nui ne  i s s ue  of  f a c t  a nd r e ma nd t o  t he  Tr i a l  Cour t  f or  a  f i ndi ng

of  t hi s  i s s ue .   I f  i t  i s  f ound t ha t  Mr .  Ec c l e s  wa s  t he  Buye r ’ s

a ge nt ,  t he  Buye r  ha s  no r e c our s e  a ga i ns t  t he  Se l l e r  f or  t he

$10, 000.   I f  t he  Tr i a l  Cour t  f i nds  t ha t  Mr .  Ec c l e s  wa s  t he
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Se l l e r ’ s  a ge nt ,  t he  Buye r ’ s  c a us e  of  a c t i on pr ope r l y l i e s  a ga i ns t

t he  Se l l e r  f or  t he  $10, 000 unde r  t he  hol di ng i n  Love da y v.

Ba r ne s .

The  Se l l e r  a r gue s  t ha t  t he r e  a r e  ot he r  ge nui ne  i s s ue s

of  f a c t  t ha t  woul d pr e c l ude  a  s umma r y j udgme nt  i n  t he  Buye r ’ s

f a vor .   He  a r gue s  t ha t  t he  Buye r  di d not  c ompl y wi t h hi s  dut i e s

unde r  t he  c ont r a c t ,  a nd t hus  he  i s  not  e nt i t l e d t o  a  r e t ur n of

t he  e a r ne s t  mone y.   He  i ns i s t s  t ha t  t he  Buye r  di d not  s a t i s f y t he

f i na nc i ng r e qui r e me nt s  i n  Pa r a gr a ph 12I  of  t he  or i gi na l  c ont r a c t .  

Addi t i ona l l y,  t he  Se l l e r  a l l e ge s  t ha t  t he  Buye r  br e a c he d t he

or i gi na l  c ont r a c t  a nd t he  modi f i c a t i on a gr e e me nt  by f a i l i ng t o

c ompl e t e  t he  e nvi r onme nt a l  t e s t i ng r e qui r e d i n  pa r a gr a ph 12F of

t he  or i gi na l  c ont r a c t  a nd pa r a gr a ph 3 of  t he  Modi f i c a t i on

Agr e e me nt .   The  Se l l e r  de ni e s  t ha t  he  br e a c he d t he  c ont r a c t ,

a l l e gi ng t he  l a nd wa s  not  a c t ua l l y  e nvi r onme nt a l l y  c ont a mi na t e d.  

The  Buye r  de ni e s  e a c h of  t he s e  a l l e ga t i ons  a nd,  t he r e f or e ,  t he r e

i s  a  ge nui ne  i s s ue  of  f a c t .   Ea c h of  t he s e  i s s ue s  i mpa c t s  t he

ul t i ma t e  que s t i on- - whe t he r  t he  Buye r  i s  due  a  r e f und of  a l l  of

t he  e a r ne s t  mone y.  

I n  a  mot i on f or  s umma r y j udgme nt ,  t hi s  Cour t  mus t

c ons i de r  t he  c a s e  i n  a  ma nne r  whe r e  “ a l l  t he  e vi de nc e  mus t  be

vi e we d i n  t he  l i ght  mos t  f a vor a bl e  t o  t he  oppone nt  of  t he  mot i on

a nd a l l  l e gi t i ma t e  c onc l us i ons  of  f a c t  mus t  be  dr a wn i n f a vor  of

t he  oppone nt . ”   Byr d,  s upr a .   The r e f or e ,  we  c onc l ude  t he r e  a r e

ge nui ne  i s s ue s  of  ma t e r i a l  f a c t  t ha t  mus t  be  de t e r mi ne d a t  t r i a l ,
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a nd t hi s  c a s e  di d not  s a t i s f y t he  r e qui r e me nt s  of  Rul e  56 of  t he

Te nne s s e e  Rul e s  of  Ci vi l  Pr oc e dur e  f or  s umma r y j udgme nt s .   We

hol d t ha t  t hi s  i s  a n a ppr opr i a t e  c a s e  f or  a n e vi de nt i a r y he a r i ng

i n t he  Tr i a l  Cour t .

For  t he  f or e goi ng r e a s ons ,  t he  j udgme nt  of  t he  Tr i a l

Cour t  i s  va c a t e d a nd t he  c a s e  i s  r e ma nde d f or  a  he a r i ng t o

de t e r mi ne  Mr .  Ec c l e s '  pr i nc i pa l  a nd whe t he r  e i t he r  pa r t y  br e a c he d

t he  c ont r a c t .   Exe r c i s i ng our  di s c r e t i on,  we  a s s e s s  t he  c os t s  of

a ppe a l  one - ha l f  t o  Mr .  Ma s hbur n a nd one - ha l f  t o  Mr .  Ta t e  a nd hi s

s ur e t y.

_______________________________
Hous t on M.  Godda r d,  P. J .  

CONCUR:

________________________________
Don T.  Mc Mur r a y,  J .

________________________________
Cha r l e s  D.  Sus a no,  J r . ,  J .


